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2. Publicity Right



$10 Gotozen Aot /19 B b ol 10 0 3 9 Caly oS Ol Cammd p ol

Osgie et G 5 e G I 5l s &S ol ol 555 lean 3l opl s
o a Gl Lles S pligs S eI Sl s g 1 eal (ol By
Sl LS b oS

Ol oI35 (el 5 Il 5,55, 5 b= teo s s b osshg SRS S
Sldle g a8 Cdl S3 0L &S o sy 1) gl G 5 oy oS 08K G si
Gl 2 2 5 al 2 a8 Ooed G 5l Cules 4 3 OBk 5 ax g 5
255 3 B il 25 en Ll bl 35 S B ) it sl s
5 5 ol S5 3 alie s Jatee Ul LB 5 5 b psbe T Ol A
S Gk ATAF (g SL) Llazils SLLEN Ol el 5 LIS S 4 0l Kiash S
St G s CalyeS ol Tnl (Jlms cpl 53 0¥ LIS 5 (63 YAV (5K 0 0TS
ar B el 53 opl O Ol Sle (ol ey M e 3 5 Sien Sl 3
P s b Sy ple 5 Calid (bl ol o5 5,8 o s OLL L3 53 0
DL s e Gty oy oS Ay 53 45 Wl s Ok 5l Culex L O gl G
St 50 aam S oS 5 Dl 3l Colem Ole pasiie dails ol e 5 ol
ol e a8 (S e Vsl o Lls Slea 5358 e Cod G514y Llgn on oS
5 Os G o 3 28 ol Ly 5 SVsb ks L el B i el Ol
258 o N adllas b B o S5 0y 5 s SubsS

paalis ¥
el a2Els 3 gy S e mh e p CublS 5 S G Ollo i pK0s s
D3 Soles ez JBT Ol s (D jgd G Aan g St o Olallis Sl a5 S S|
@ 57 Olmlo Ole o 1) s la il 5 el e plralr cow Culads
O 57 9 Culy S o alaly Olide & 5wy ol )5 o (Blanke, 2013: 26) Cowl o33
5 ok (Apfelbaum, 1983: 1667) Llarilly (e izl g3 by 31 4 v dliea
bigy s Syt 2ol 6 ol o Ol @ ol 5 ol oz (S G 55 ol Ols o

Ll s 531y ez 3l olad

Cul iS5 ggde N Y
S Nsw 5 DY Glaelss 53 g 5 o3l STl 5 Coles Sies REpY
oS 3 Blesbe 3l 3 pm s ol Ol Sl 125 5 b cainds Eom Sl KT slac s



\FeY UL"..‘.AI) ¥ AJMQOY‘ bjjégyrdﬁéﬁ’@u&wuw 134

Llazs, SIS U b sl jze Mol 55 cnl Jalr Slitales 53 diy e ilie G
sl e QIS 5l) Jbo (9ol e e posast 3 gl S s 48 el opl il Ll
e sgme G Skl @ (sl BT 5 G men 5 355 361 e e
BT OB,y & o Cdls Jaim ¢ geme Ol 1 SubisS o Sinds 2sd 0
S K U (ol 5 65 melS Slaaal btz a S daoils Sl Lol
spbien Uasl ol Sgline g 5 03l CSTbo pls 4 i 5 S dS w4 (g
5 bl Selulb s e 55 34 A en ol L0V ATl O 5 e )
S o 5l gl g, ol ((a.l..v)}TJg'Ju.:))L:Jj\ G 3l Colam 55 5o Al Scass
G o2l Gl b s ashe dbde ip e st slapla s G 28
2Ll a8 sl e el Sl sl il L0 Rl s s s el

e g sl

O pgedi (3 g¢de Y Y
OF 3 slize Ll ot G b slimn 5 Kl Vsl ol 8315 &g G
2 S e S0 S e 35 e 3N VAOT L 4 0T 208
SET e O 51 G 5 55 blaal 1) &jed g ulad Tible 1l Y0 Cogme 8055
3 S G e G oIS b Al a8 ol Cilse VLI s e Bk U
slbaalil 5 S 5l s ol e, ss Sl 5 J xS 5 s DLl 8 (g lax]
LT 51 e slinal 5 30 ol 350l 5 ol Wlas 55 5 st easd
e b Soed G Ol opl L (NImmar, 1954: 214) sud e Olge oBals 4l e
el XS e oS bl lael a0l Ly s 3 OF Jlediad 5 Casid ol
(solasl 5 Jb 5550 ol p et Opes G 3l Coles Sle (31 glacila
Calg 3 5 e b I3 e e 3 (6 SKiy Valel Ol Il & O Job gl plal
.(Bressler, 1983: 278) Jies Slods 5 VIS Ul 3 0 diS G me ol 1S 51 (6,5 4l

b bge slaekiyy a5 das e LS Kl Ogm 5t (SU3S ol Ly s
Cald b ol crlad fowd plase ok sl Sl (S5 Bl Jols S el >
(s SOl adte SN pame s s sl b S Sl gl ass
Ol s sl 51 oo g 5 Sladl Glasles oo S glacaasid 1 g g2 5
b ge 5 Dy G mbem b4 s oS 55580 L (Coyne, 1988: 797) | (5 e

1. Privecy Right
2. Haelean Laboratories v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d Cir. 1953).
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1. Right of Publicity Fair Use Doctrine

2. Comedy |11, 21 P.3d at 808 ("It isdifficult to understand why these [fair use] factors would
be especially useful for determining whether the depiction of a celebrity likenessis protected
by the First Amendment.").

3. Comedy Il Prodc., Inc. v. Gary Saderup, Inc., 25 Cal. 4th 387, 404 (Cal. 2001)

4. The Nature of the Use

5. Transformative

6. Raw Material
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1. Likelihood of Confusion
2. Campbell, 510 U.S. at 590 (citing Harper & Row, 471 U.S. at 569)
3. Brownv. Elecs. Arts, Inc., 2009 WL 8763151.
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copyright holder. This has led to conflicting opinions and also verdicts in
American law. Therefore, the primary question of this research is: In cases
of interference between copyright and publicity right, who owns the
exclusive rights and benefits of the creativity that have appeared?

The current research aims to answer the above question with a descriptive-
analytical method and a library and comparative approach. For this purpose,
an attempt has been made to clarify the concept of copyright and publicity
right, the relationship between the two in terms of similarities and
differences, and the interference of these two rights. Solving the conflict
between this issue from different legal and judicial perspectives is another
subject matter that is considered along with Iran's lega position. The
fundamental belief is that if the owner of the publicity right exercises his
rights and prevents the manifestation of his identity marksin the literary and
artistic works of others, huge damages will be caused to the copyright
holders, and consequently, the general public will suffer; This partiality
means the opportunity loss to create new and derivative works based on
adaptation for other artists and blocks the way of innovation in the future. If
the rights of the copyright holder are overridden, the right of the person to
benefit from the features of reputation and identity will be infringed.
Therefore, in case of interference, a frontier should be found between these
two conflicting interests and the rights of copyright creators and owners of
publicity right must be considered. In American law, referring to the
principle of "fair use" and expanding its dimensions to the publicity right is
considered an important step in settling the claims of copyright owners and
the right of publicity. In this regard, the four criteria of the nature of use, the
nature of publicity right, Substantiality of the Misappropriation, and the
effect of the use on the potential market the owner of publicity have been
considered in explaining the boundary between commercia and non-
commercial use. The article concludes that the dominance of these two
different legal bodies does not mean that one has precedence over the other
or that each one is nullified by the other. One should respect the author's
creative activities and consider protecting the exclusive rights hidden in
identity symbols and controlling their use. Therefore, one of the research
achievements is that there is coexistence between two rights, and
emphasizing each one does not mean excluding the other or reducing each
territory against the other. In Iranian law, although the right to publicity has
not been taken into consideration by the legidator and the judicia procedure
is silent in any case, it is possible to achieve this conclusion with the
inspiration of the solution adopted in leading countries and along with global
developments, in the assumption that a creator exploits the celebrity's
symbols in his work, the judge must make a decision and they can
distinguish between commercial and non-commercial exploitation by
referring to the principles of fair use and especially the criterion of the nature
and context of use, and if they find free riding, consider the famous person
entitled to receive compensation. In this way, the creation of a literary and
artistic work from the image of a famous person without his consent is
alowed if it is either taken in public places and according to the rights of
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citizenship, based on the right to freedom of expression and access to
information, or the creator manifests the celebrity's image in a
transformative way based on the derivative work, so that the famous person
isregarded the secondary subject of that work.
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