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Abstract

Today, climate change and its adverse effects - such as glacial retreat, sea-level rise,
and desertification - are increasingly evident around the world. Such adverse effects
may continue to occur despite the implementation of the climate change legal
regime, namely: the obligations under the UN Framework Convention on Climate
Change 1992, the 1997 Kyoto Protocol and the 2015 Paris Agreement. As a result,
from the time of the 1992 Convention’s adoption, the issue of “loss and damage
associated with the effects of climate change impacts” was emphasized by its
member states, especially the developing countries. Despite the efforts to turn "loss
and damage" into a basis for reparation and international responsibility/liability for
climate change, this concept has taken on a special character. Consequently,
international instruments and legal literatue on climate change are unclear about
meaning of “loss and damage”. Furthermore, these terminological, legal and
technical ambiguities overshadow its interaction with the international
responsibility/liability system and make the current and future status of international
responsibility for climate change controversial.
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1. The United Nations Framework Convention on Climate Change, 31 ILM 851, 1992.
2. Mitigation
3. Adaptation
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6. Kyoto Protocol to the United Nations Framework Convention on Climate Change, 37 ILM 22,
December 11, 1997.
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1. Joint Implementation

2. Emissions trading

3. Clean Development Mechanism

4. UNFCCC, ‘Adoption of the Paris Agreement. Proposal by the President’, Decision 1/CP.21 (“Paris

Outcome”).

5. Self-lmposed, Voluntary Commitments Or Managerial Approach
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7. The IPCC Special Report on the Ocean and Cryosphere in a Changing Climate, 24 September 2019.
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1. Loss and Damage

2. Warsaw international mechanism for loss and damage associated with climate
3. UNFCCC, COP, Decision2/CP.19, 2013.
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2. Alliance of Small Island States
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Report of the Intergovernmental Negotiating Committee for a Framework Convention on Climate Change
on the Work of its Fourth Session, held at Geneva from 9 to 20 December 1991 (UN Doc. A/
AC.237/15, 29 January 1992), at 127-129.
The text of the proposed AOSIS Insurance Annex can be found at: <http://unfccc.int
[resource/docs/a/15_2.pdf>. (accessed 03.05.2019)
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1. UNFCCC, Decision 11/CP.1, Initial Guidance on Policies, Programme Priorities and Eligibility
Criteria to the Operating Entity or Entities of the Financial Mechanism (UN Doc. FCCC/CP/1995/7/
Add.1, 6 June 1995) at paragraph 1(d)(i—ii).
-UNFCCC, Decision 5/CP.7, Implementation of Article 4, Paragraphs 8 and 9, of the Convention
(Decision 3/CP.3 and Article 2, Paragraph 3, and Article 3, Paragraph 14, of the Kyoto Protocol)
(UN Doc. FCCC/CP/2001/13/Add.1, 21 January 2002), at paragraphs 9, 34-35.
-UNFCCC, Decision 1/CP.10 (UN Doc. FCCC/CP/2004/10/Add.1, 19 April 2015), at paragraphs 8-9.

2. <http://unfccc.int/adaptation/adverse_effects_and_response_measures_art_48/items/3959.ph>
<http://unfccc.int/adaptation/adverse_effects_and_response_measures_art_48/items/3897.php>;
UNFCCC, Report on the Expert Meeting on Adaptation for Small Island Developing States (UN
Doc. FCCC/SBI/2007/11, 2 April 2007), at paragraphs 49-51.

3. Ad Hoc Working Group on Long-term Cooperative Action under the Convention

4. UNFCCC, Decision 1/CP.13, Bali Action Plan (UN Doc. FCCC/CP/ 2007/6/Add.1, 14 March 2008), at
paragraphs 1(c) (i—iii) and 2.

5. UNFCCC, Report of the AWG-LCA on its first session (UN Doc. FCCC/AWGLCA/2008/3, 16 May
2008), at paragraph 26 and Annex .

6. Multi-Window Mechanism to address loss and damage

7. Submission of Alliance of Small Island States, in: UNFCCC, Ideas and Proposals on the Elements Contained
in Paragraph 1 of the Bali Action Plan, Submissions from Parties, Addendum, Part | (UN Doc.
FCCC/AWGLCA/2008/Misc.5/Add.2 (Part I), 10 December 2008), at 9-32 (‘2008 AOSIS Proposal’).
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AOSIS Submission, ‘Copenhagen Protocol to Enhance the Implementation of the United Nations
Framework Convention on Climate Change’, in: UNFCCC, Ideas and Proposals on the Elements
Contained in Paragraph 1 of the Bali Action Plan, Submissions from Parties (UN Doc.
FCCC/AWGLCA/2009/MISC.8, 18 December 2009).
1. Extreme weather and climate events
2. Slow onset events
3. UNFCCC, Decision 1/CP.16, The Cancun Agreements: Outcome of the Work of the Ad Hoc Working
Group on Long-term Cooperative Action under the Convention (UN Doc. FCCC/CP/2010/7/Add.1,
15 March 2011), at paragraph 25.
. Ibid, at paragraphs 26-29.
UNFCCC, Decision 7/CP.17, Work Programme on Loss and Damage (UN Doc.
FCCC/CP/2011/9/Add.2, 15 March 2012).
6. UNFCCC, Decision 3/CP.18 (UN Doc. FCCC/CP/ 2012/8/Add.1, 28 February 2013), at paragraph 9.
7. UNFCCC, Decision 2/CP.19, Warsaw International Mechanism for Loss and Damage Associated with
Climate Change Impacts (UN Doc. FCCC/CP/2013/10/Add.1, 31 January 2014), at paragraph 15.
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1. Ibid, at paragraph 5.

2. Fiji clearing house for risk transfer

3. UNFCCC, Decision 1/CP.23 Warsaw International Mechanism for Loss and Damage Associated with
Climate Change Impacts. (FCCC/CP/2017/L.13, 18 November 2017)

4. Executive Committee

5. UNFCCC, Decision 2/CP.20, Warsaw International Mechanism for Loss and Damage Associated with
Climate Change Impacts (UN Doc. FCCC/CP/2014/10/Add.2, 2 February 2015), at paragraphs 3-4
and Annex II.
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. Liability
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. Article 8 does not involve ‘any liability or compensation’.

. Ibid.

. Compensation
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. Draft Articles on State Responsibility adopted by the International Law Commission (ILC), Report of
the International Law Commission on its 53rd Session (UN Doc. A/56/10, 2001), Art 34 and 36.
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1. "Associated with the adverse effects of climate change"

2. Subsidiary Body for Implementation

3. Subsidiary Body for Implementation, 2012b. Thirty-Seventh Session Doha, 26 November to 1
December 2012, A Literature Review on the Topics in the Context of Thematic Area 2 of the Work
Programme on Loss and Damage: A Range of Approaches to Address Loss and Damage Associated
with the Adverse Effects of Climate Change. United Nations Framework Convention on Climate
Change (UNFCCC), FCCC/SBI1/2012/INF.14.

4. Impacts

5. Damage

6. Injury

7. Damage

8. International Law Commission (2001, art. 31 at. 2, p. 91).
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Voigt, Christopher, (2008), “State responsibility for climate change damage”, Nordic Journal of Int.
Law 77.
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1. Draft Articles on State Responsibility adopted by the International Law Commission (ILC), Report of
the International Law Commission on its 53rd Session (UN Doc. A/56/10, 2001)
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