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Abstract

The fair and equitable treatment (FET) standard has recently become an
indispensable element for international investment treaties and consequently in
investment arbitrations, but its definition, content and scope have been the subject of
controversy. Some factors have relied upon by tribunals to find a violation of the
FET, such as Non-discrimination, proportionality, reasonableness, due process and
stability of regulatory framework. But a number of possible elements, such as
transparency have generated concern and criticism. Thus, the main question is the
role and effect of transparency in interpretation of the FET. The survey shows that
transparency has been often considered as an element of the FET by tribunals and it
has a significant role in interpretation of the FET. Transparency issues were among
the first to be considered by tribunals concerning the FET standard and it is an
important element that authors and tribunals understand as forming part of the FET
standard.
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1. See: Champion Trading Co. v. Arab Republic of Egypt, ICSID Case No. ARB/02/9, Award (Oct. 27,
2006); Siemens A.G. v. Arg. Republic, ICSID Case No. ARB/02/8, Award (Feb. 6, 2007); PSEG
Global, Inc. v. Republic of Turk., ICSID Case No. ARB/02/5, Award (Jan. 19, 2007); Maffezini v.
Kingdom of Spain, ICSID Case No. ARB/97/7, Award (Nov. 13, 2000); and Enron Creditors
Recovery Corporation (formerly Enron Corporation) and Ponderosa Assets, L.P. v. Argentine
Republic (ICSID Case No. ARB/01/3), award of 22 May 2007; Sergei Paushok, CJSC Golden East
Company and CJSC Vostokneftegaz Company v. The Government of Mongolia, UNCITRAL, Award
on Jurisdiction and Liability, 28 April 2011, para. 253; and Saluka Investments B.V. v. The Czech
Republic, Permanent Court of Arbitration (PCA), Partial Award of 17 March 2006; Plama
Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), Award of August 27,
2008, para. 178
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2. London Court of International Arbitration
3. Value-Added Tax
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