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Introduction

A claimant asserting a right must substantiate it with evidence, and a
defendant raising a defense bears the burden of proving their assertions with
evidence. Evidence may become unavailable to the claimant without human
intervention, such as when documents are destroyed by natural disasters like
floods or when witnesses to a transaction die due to illness. Alternatively, a
human agent—whether the defendant or a third party unrelated to the
claim—may remove evidence from the claimant’s access. Such actions take
various forms: the agent may entirely eliminate evidence, for instance, by
killing witnesses; alter evidence, such as by deleting portions of electronic
records; withhold evidence, as when witnesses refuse to testify; or cause the
loss of evidence through negligence, such as when documents are destroyed
or witnesses perish in an accident due to the agent’s fault. When evidence is
rendered inaccessible, the claimant’s case may be dismissed, resulting in
prejudice. This raises the question of whether, under civil liability
principles, such prejudice constitutes a compensable loss. If so, is there a
causal link between the prejudice and the actions of the agent who removed
the evidence? In other words, is the spoliator liable for the harm caused by
the claimant’s inability to prove their claim due to the unavailability of
evidence?

Research Method

This study employs a library-based methodology, drawing on jurisprudential
and legal sources. Examination of these sources reveals that both Sunni and
Shia jurists have addressed the issue generally, without distinguishing
between the various forms of evidence spoliation.

Theoretical Framework

The theoretical framework examines scenarios in which evidence becomes
inaccessible to the claimant and evaluates each scenario against the
elements of civil liability to determine when liability arises.

Research Questions

This article addresses the primary question: Is the spoliator of evidence
liable for the harm caused to the claimant due to the failure to prove their
claim resulting from the unavailability of evidence? If so, under what
circumstances is liability established?
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Results

The study finds that spoliation of evidence in some instances merely
deprives the claimant of the opportunity to prove their claim, as the
evidence might not have guaranteed a favorable judgment. In other cases,
spoliation not only eliminates this opportunity but also causes a loss of
benefit, as the evidence would have assured a favorable ruling. In the latter
scenario, when a human agent removes evidence, liability depends on
factors such as the agent’s knowledge, intent, or fault, and whether the act
was affirmative or an omission. Liability arises only when the agent,
knowing the material constitutes evidence, intentionally or through fault
(whether by act or omission) removes it from the claimant’s access, and a
causal link is established, as recognized by customary standards, between
the harm and the agent’s conduct. Conversely, if the agent lacks knowledge
that the material is evidence or commits no fault, liability does not arise,
even if causation is evident, due to the absence of foreseeability or wrongful
conduct.
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