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Legal issues, including procedural rules, may be analyzed
through objective or subjective lenses. A subjective perspective
yields results that are inherently personal, biased, preference-
driven, and dependent on the decision-maker’s predispositions.
Judicial decisions based on this approach rely on the judge’s
mental framework and assumptions. Conversely, an objective
perspective produces impartial, unbiased outcomes detached
from the decision-maker’s personal inclinations. This article,
employing a descriptive-analytical methodology, examines the
application of these perspectives in civil procedure law and
addresses the question: Should judicial determinations and
decisions be grounded in objective or subjective criteria? The
drawbacks of subjective decision-making, coupled with the
advantages of objective criteria—such as predictability,
reliability, and transparency in judicial processes—support the
hypothesis that civil procedure law should primarily rely on
objective criteria. However, Iran’s Civil Procedure Code does
not consistently adhere to this principle, necessitating reforms to
prioritize objective criteria.
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Introduction

The fundamental principle of legislative drafting is to anticipate all
scenarios within the legal text, ensuring no issue remains unresolved outside
the enacted provisions. This approach enhances legal transparency and
reinforces the legal certainty of citizens. Nevertheless, in certain
circumstances, legislators must grant judges “discretionary authority” due to
practical or contextual necessities.

At this juncture, a judge’s role transcends that of a mere enforcer of the
law, as they may supplement or even modify legal provisions through the
exercise of discretionary powers.

The discretionary powers entrusted to judges constitute one of the most
critical and debated topics in the philosophy of law. On one hand, granting
such powers to judges is unavoidable, and eliminating them entirely from
legislation is impractical. On the other hand, these powers vary in nature,
encompassing different degrees and scopes. Consequently, legislators may
delegate issues to judicial discretion with varying levels of intensity.

It is axiomatic that discretionary powers granted to judges cannot be
unbounded or absolute. The existence of such authority does not imply that
judges operate without oversight or have the final word in all matters. For
instance, when determining the urgency of an interim order or assessing the
validity and weight of evidence, the judge’s discretion must be guided by
clear mechanisms and criteria. This principle applies to all discretionary
powers, underscoring the need for defined standards to govern judicial
determinations.

Methodology

This article employs a descriptive-analytical approach to examine the
application of objective and subjective criteria in civil procedure law. It
seeks to answer the central question: Should judicial determinations and
decisions be based on objective or subjective criteria?

Conclusions

Granting discretionary authority to judges implies that their judgment and
discretion significantly influence procedural outcomes. Depending on the
nature and scope of the discretion, this influence may extend to effectively
creating or amending legal norms. Under the guise of interpretation or
analogy, judges may, in certain instances, engage in de facto lawmaking.
This phenomenon is inevitable due to factors such as the inherent ambiguity
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of language and the open-ended nature of legal texts. The stability of the
legal system and the orderly regulation of social interactions depend on
judges addressing these intrinsic deficiencies in the law.

However, this critical role of judges in shaping legal norms must be
governed by clear principles and regulations. Judicial discretion must be
exercised within a framework of transparent and comprehensible standards.

Two frameworks—subjective and objective criteria—are proposed for
decision-making in various domains, including civil procedure. Subjective
criteria rely on the judge’s intellectual predispositions and personal
background, rendering judicial decisions inherently personal and contingent
on the decision-maker’s perspective. Such decisions are shaped by the
judge’s affiliations and concerns, leading to potential inconsistencies in
similar cases due to variations in subjective perspectives. The drawbacks of
subjective criteria include excessive variability in judicial opinions,
susceptibility to personal biases, and challenges in ensuring consistent
application of procedural rules.

In contrast, objective criteria minimize or eliminate dependence on the
decision-maker’s personal perspective. Decisions based on objective criteria
are detached from the judge’s subjective mindset, ensuring uniformity in
similar circumstances. Judges apply procedural rules impartially and
consistently, as exemplified by quantitative elements such as deadlines, time
limits, or the maximum number of lawyers per case. Objective criteria are
also evident in the use of conclusive evidence to establish facts. This
detachment from personal predispositions renders decisions clear,
predictable, and reliable; for instance, the judicial response to an official
document or the consequences of failing to meet an appeal deadline are
readily foreseeable.

In Iran’s Civil Procedure Code, subjective criteria predominate. Many
discretionary powers granted to judges across various provisions lack clear,
specific standards and are left to the judge’s subjective judgment. However,
safeguarding individual rights and ensuring transparency in judicial
proceedings necessitate that objective criteria serve as the default standard,
with subjective considerations reserved for exceptional cases as a last resort.

Given the objectives and formal nature of civil procedure law, which is
rooted in procedural and formal justice, it is preferable for judges to act as
impartial observers of procedural realities. Judicial outcomes should be
minimally influenced by personal distinctions or subjective judgments.
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