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Abstract

Examining the position of the national security exception in WTO
and international case law is very important since in recent years we
have seen unprecedented references to the national security
exception by countries for not fulfilling their obligations, and the
continuation of this trend in the near future will definitely endanger
the international legal system. In this regard, the most important
questions are: the conditions for invoking national security
exception, its legal effects, and finally, the mechanisms to deal with
these challenges going forward. By examining the latest findings of
the international judicial precedent, especially the "Russia Transit"
WTO case and the "Certain Iranian Assets” ICJ case, it may be
concluded that only when the actions taken are “necessary” and
"proportionate” with the aim of maintaining national security and are
adopted with "good faith", the invoking country is exempted from its
obligations and responsibility. Establishing a balance between
conflicting interests by the tribunal and accepting the reference to
national security as long as it is compatible with the criteria of
reasonableness are two mechanisms to tackle the challenges arsing

governments. from the invocation of security exception.
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1. The Foreign Sovereign Immunities Act.

2. To see the full official text of the “executive order No. 135997, please visit the following link:
https://www.govinfo.gov/content/pkg/DCPD-201200083/pdf/DCPD-201200083.pdf.

3. Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America
and Iran, 1955.
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2. Legal Plausibility
3. Actual Plausibility
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1. In Ghana 1961, the Chairman said: “Contracting Party was the sole judge of what was necessary in
its essential security interests”. See; Op. cit., p 373.

2. Please visit the following Link: https://docs.wto.org/gattdocs/q/GG/SR/19-12.PDF, see p 196.

3. https://lwww.nytimes.com/2019/07/15/business/japan-south-korea-trade-war-semiconductors.html.
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1. American Law Institute.
2. Restatement of the Law.
3. Limitations on Jurisprudence to Prescribe.
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1. https://iow.eui.eu/wp-content/uploads/sites/28/2016/04/EU-15-Scott-Third-Restatement.pdf.
2. Comity.
3. The Trade Expansion Act 1962
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